(This article originally appeared in the April issue of the Port Rowan Good News)

The New Endangered Species Act and Its Impact on Landowners

Bernie Solymár, Long Point World Biosphere Reserve Foundation
As rural Ontarians we are fortunate to have a rich diversity of plants, animals and natural habitats right in our backyards. Sadly, the populations of many species are in decline because of habitat loss, pollution, disruptive land use and resource management activities, as well as the spread of invasive species. There are currently over 180 species at risk in Ontario, including mammals, birds, reptiles, amphibians, mussels, fish, insects and plants.
In June of 2008 Ontario’s new Endangered Species Act (ESA) came into effect. The new ESA is complex, and deciphering what the ESA means to rural landowners can be a frustrating experience. As a result, many rural landowners have expressed scepticism and concern over this new Act and what it might mean to their ability to farm, log, or otherwise manage their land.
As the owner of a rural property, and a biologist that works with local farmers, woodlot owners and other rural landowners, it is very important for me to understand the implications of the Act. Working with farmers I know that economic margins are often razor thin and any threats to their livelihoods have to be taken seriously. As a member of 2 species at risk recovery teams (American Badger and Barn Owl) I respond to sighting reports and assist landowners in stewarding their land to help conserve these species. Does the new Act mean that I can be charged for scraping a road killed badger off the road and delivering to a fellow biologist to analyse? If I am working with a farmer or other rural landowner that doesn’t want the MNR to know they have a species at risk on their property, am I in contravention of the Act if I don’t report it? 
When it comes to issues that affect my business, and me personally as a rural landowner, I do my research and ask lots of questions so that I can make informed decisions. So I worked my way through the wording of the Act, checked out the MNR’s website (www.ontario.ca/speciesatrisk), and talked to some species at risk biologists. 

I thought it would be useful to share my findings with other rural landowners and, so, have summarized below some of my questions and the answers I found to them. (Note that the answers provided to the questions below have been vetted by MNR staff for accuracy).

Q: How are species determined to be “at risk” in Ontario?

A: When there is concern a species may be "at risk" in Ontario, the species is reviewed by the Committee on the Status of Species at Risk in Ontario (COSSARO). If a species is classified as "at risk" it is added to the Species at Risk in Ontario (SARO) List in one of four categories, depending on the degree of risk. 

 

The four categories, or classes, of "at risk" are:

Extirpated - a native species that no longer exists in the wild in Ontario, but still exists elsewhere (e.g. Karner blue butterfly) 

Endangered – a native species facing extinction or extirpation (e.g. Cucumber Tree) 

Threatened – a native species at risk of becoming endangered in Ontario (e.g. Fowler’s Toad) 

Special Concern – a native species that is sensitive to human activities or natural events which may cause it to become endangered or threatened (e.g. Monarch Butterfly).

Q: So what’s different about the new Act?

A: The new Act, as outlined on the MNRs website, provides:
· broader protection for species at risk and their habitats, 
· greater support for volunteer stewardship efforts of private landowners, resource users, and conservation organizations, 
· a stronger commitment to recovery of species, 
· greater flexibility, 
· increased fines, more effective enforcement, and 
· greater accountability, including government reporting requirements.

Q:  Can the MNR enter my property to look for a species or its habitat?

A:  MNR employees require permission from the landowner before entering a property to look for a species at risk or to collect more information about it.

Q:  What authority do enforcement officers have to enter my property?

A:  An enforcement officer may enter private property if s/he has reasonable grounds to believe an offence has occurred under the ESA.  Offences could be related to the destruction of the habitat of a species at risk or the harming or killing of the species itself.  Enforcement officers may search, seize, make arrests and issue stop orders. If the landowner is found to be in contravention of the Act s/he may face legal action and be subject to a fine of up to $250,000 for a first offence. 

Q: What if I am not aware of a species at risk on my property and have unintentionally destroyed habitat?

A:  Destruction of habitat used by a SAR is an offence.  However, section 39 of the Act provides an opportunity for a person who has committed an offence under the Act to demonstrate s/he exercised all reasonable care to prevent the commission of the offence; or that s/he believed in the existence of facts, that if true, would render her/his actions innocent.

Q: If the government wants to be proactive, shouldn’t it be offering incentives for landowners that want to protect species at risk and habitat on their property?

A: The new ESA places a high priority on stewardship and engaging individuals in protection and recovery. Because many of Ontario's species at risk are found on private lands, the provincial government, as stated on their website, recognizes the fact that voluntary conservation efforts are essential to species at risk recovery. The Species at Risk Stewardship Program is a cornerstone of the new Act. 

Through funding and outreach, the Species at Risk in Ontario Stewardship Program encourages the involvement of landowners and other groups and individuals in recovery activities. In 2008 $3 million was allocated to various groups. In Norfolk County the following groups received funding under this program in 2008: the Long Point World Biosphere Reserve Foundation (Causeway Improvement Project), the Long Point Region Conservation Authority, Bird Studies Canada, the Norfolk Field Naturalists and the Norfolk Land Stewardship Council. In 2009, an additional $5 million will be made available province-wide.

Of interest to farmers - a separate program, the Species at Risk Farm Incentive Program, was announced recently at the 2008 Royal Winter Fair.  SARFIP provides assistance for registered farmers who carry out selected Beneficial Management Practices (within the Environmental Farm Plan umbrella), which contribute to the protection and recovery of species at risk.

Q: If I, or other rural landowners, wanted to learn more about conserving or creating habitat for a species at risk on my land where can we go for technical help?
A: There are many organizations that can help. Local ones include the Norfolk Land Stewardship Council, the Long Point Region Conservation Authority, the Ministry of Agriculture and Food, the Ministry of Natural Resources, the Norfolk Field Naturalists, and private consultants. They can provide expertise and suggest possible funding sources and tax incentives for private landowners.

Q: Do I have to involve the MNR in stewardship/conservation projects to protect and conserve species at risk on my land?
A: No - as long as I am not in contravention of the Act.
Q: If I, as a private consultant and member of a SAR recovery team, am working with a landowner to conserve habitat for a species at risk on his/her property am I obligated to report my activities to the MNR?

A: No – as long as the landowner is not in contravention of the ESA. This allows me to work with landowners on protecting SAR and stewarding their land and provide them with confidentiality should they request it.
________________________________________________________________________
For more information on the new ESA and what it means to you, as a private landowner, I suggest visiting http://www.mnr.gov.on.ca/en/Business/Species .
Farmers can visit www.mnr.gov.on.ca/260037.pdf to find out more about funding opportunities.
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